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July 2, 2021

OUR FILE NO. 210426

Chairman Jeremiah J. Crean and All Board Members
Township of Mahwah Planning Board
475 Corporate Drive
P.O. Box 733
Mahwah, New Jersey 07430

Re:

Request of Rio Vista Mahwah
Homeowners Association, Inc.
and Darlington Village
Condominium Association, Inc.
for Site Inspection of Property

Application of Fyke Road Estates, LLC
Premises: Block 21, Lots 21, 22, 23
1 Fyke Road, Mahwah, New Jersey ("Property")

Dear Chairman Crean and Board Members:
As you know, we represent Rio Vista Mahwah Homeowners Association, Inc. ("Rio
Vista Mahwah") and Darlington Village Condominium Association, Inc. ("Darlington Village").
Rio Vista Mahwah is a community with 459 homes. Darlington Village is a community within
Rio Vista Mahwah that consists of 62 homes which are also members of Rio Vista Mahwah.

We previously forwarded my email dated June 26, 2021 to Mr. Whitaker as the
Applicant's counsel with a copy to the Mahwah Planning Board (to its secretary), advising that
our engineers had requested to walk the subject property in connection with their review of this
matter on behalf of my clients. Although the Planning Board planner and engineer responded
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immediately that they did not need to further walk or inspect the property, Mr. Whitaker did not
immediately respond to that request. (We certainly understand he may have had to check with
the property owner, the Estate of Merrill, so no criticism is directed or implied at Mr. Whitaker.)
I sent Mr. Whitaker a subsequent email on June 29, 2021, following up on our prior
request. I had also previously indicated that we did not want to delay the July 12, 2021 hearing
of the Planning Board, but we did not have an opportunity to inspect the premises and needed to
have that inspection right away. Copies of those emails are attached hereto as Exhibit "A."
Mr. Whitaker did respond by email dated June 30, 2021. He forwarded to me the letter of
Jeffrey L. Clutterbuck, Esq. on behalf of the Estate of Merrill, the property owner. A copy of
Mr. Whitaker's email to me with Mr. Clutterbuck's letter is attached hereto as Exhibit "B."
Mr. Clutterbuck's letter notes there was vandalism on the property. He also
acknowledges that although there has been vandalism, "the causes thereof have not yet been
identified." Respectfully, there is no proof that my clients, a non-profit corporation for the
Homeowners Association and non-profit corporation for the Condominium Association, were
involved with any such vandalism. (There is also no proof that members of either the
Homeowners Association or Condominium Association were involved, and we do not represent
any individual homeowners.) There is just an unsubstantiated "implication" which my client
respectfully finds outrageous. We see no rational reason to refuse an inspection where some
unknown person committed vandalism.
We had already advised Mr. Whitaker that the inspection would be limited to my clients'
professionals and could be at a certain period of time, and there could be representatives of the
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owner and/or developer present. If it is a concern, Mrs. Merrill could also have a security guard
or off-duty police officer present for the inspection as well. But we all know this is just an
excuse to avoid the inspection.
Respectfully, we therefore cannot accept the response of the Estate of Merrill, refusing to
allow an inspection, and the Applicant's implied position that it cannot arrange for the
inspection. Accordingly, we wish to advise the Planning Board that until such time as a site
inspection will occur, we will object to the Planning Board proceedings on this matter or any
continued testimony on the application. Our client's experts will not be fully informed. They
are at a disadvantage. As a representative of property owners within 200 feet and adjacent to the
proposed project, we must object to any further proceedings on the application.
We note the Applicant and its professionals were allowed to spend a substantial period of
time preparing reports on the project and reviewing the application. The Board professionals
both confirmed they were able to make inspections of the property. The documents on file
confirm there were numerous engineering and planning reviews on the application dealing with
the property by the Planning Board's professionals. An interested party should be given an
opportunity to evaluate all this information by making the inspection. It cannot fully do so
without the site inspection within the boundaries of the property the subject of the development
application.
We respectfully request that the Planning Board take note of New Jersey Court Rule
4:18-l(a), which permits a litigant to request "entry upon designated land or other property in the
possession or control of the party on whom the request is served for the purpose of inspection."

4058247_1\210426

Chairman Jeremiah J. Crean and All Board Members
Township of Mahwah Planning Board
July 2, 2021
Page4

As a quasi-judicial entity and the arbiter of the application made by Fyke Brook Estates, the
Planning Board should adhere to the rules observed by the Superior Court and permit Rio Vista
an inspection of the premises the subject of the application. Unquestionably, should this matter
end up being heard by the Superior Court, Rio Vista would have the right to inspect the property.
In the interest of efficiency and completeness, the Board should permit an inspection now.
Furthermore, there is precedent for Rio Vista's request for an inspection. In a prior case,
the Court alluded to the presence of third parties on an inspection (although that was not the
main issue in the case). See Smith v. Fair Haven Zoning Bd. Of Adjustment, 335 N .J. Super.
111, 114 (App. Div. 2000).
There is additional precedence for Rio Vista's request for an inspection. In a prior case
examining whether conduct of planning board members violated objector due process rights, the
Court alluded to the presence of objectors on a site inspection. See DeMaria v. JEB Brook, LLC,
372 N.J. Super 138, 146 (Law Div. 2003) ("Other times, certain approvals may have been set
aside when board members have interacted with both applicants and objectors while making a
site inspection.") (citing Smith v. Fair Haven Zoning Bd., 335 N.J. Super. 111 , 120 (App. Div.
2000)).
There are several ways for the Planning Board to address this problem:
1.

Require the Inspection: The Planning Board can require the Applicant to allow

the inspection. This letter will request the Planning Board impose this requirement. Then the
Applicant has to address the problem with its Seller with whom it has the contract to purchase.
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2.

Planning Board Can Schedule the Inspection: We note that the Planning Board

could itself schedule an on-site inspection. We would then have the opportunity to attend that
inspection as an interested party with the Planning Board representatives. This letter will
therefore ask the Planning Board to schedule such an inspection immediately if the Applicant
cannot arrange for and/or obtain consent for the inspection. This would appear to resolve the
problem and is a simple fix.
3.

Applicant' s Obligation: We respectfully ask that Mr. Whitaker have his client

exercise rights to access the premises under the contract between the parties. It is inconceivable
there is a contract to purchase the property but no rights to access granted to the contract
purchaser. These rights of access would have to include those necessary as part of the Planning
Board process (i.e., did the Seller, the Estate of Merrill, have to grant the Planning Board or its
experts access?). The seller would have to give the buyer rights to proceed with the application.
These rights would need to include the rights of inspection.
We therefore hereby ask the Applicant to enforce those rights and advise the seller that
failure to inspect may cause the process to stop or cause a dismissal of the application without
prejudice by the Planning Board. We would also request that Mr. Whitaker provide a copy of
the sales contract (with the price and any personal or financial information redacted), to disclose
what rights the buyer does have. If he claims the buyer has no rights, we will want to verify that.
4.

Dismissal of Application Without Prejudice: In the event the Planning Board

does not require the inspection or schedule an inspection with all parties and the Applicant fails
to exercise its rights as buyer, the Planning Board should dismiss the application without
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prejudice (and/or adjourn the hearing) until such time as our client's professionals are given the
right.
5.

Reservation of Right to Seek Court Intervention: Finally, in the event that the

Planning Board wishes to continue the application without requiring or acknowledging our
experts have the right to inspect the premises, we respectfully reserve the right to seek
application in the Superior Court for an order requiring such an inspection (which inspection can
again be supervised by a security guard and/or off-duty police officer). We do not think that is
necessary, but we have a right to the inspection and must respectfully object to any testimony or
proceeding on the application until that happens. We have given the other alternatives before the
drastic remedy of litigation which no one wants. I trust you understand the position of my
clients.

*

*

*

I am requesting that this correspondence and my emails and the responses be marked as
an exhibit to this proceeding as "Rio Vista Mahwah" or "HOA" Exhibit No. 2. (The first set of
HOA exhibits were the approval of my client for the adjournment requests of the Applicant and
the refusal of the Planning Board to schedule the hearing at a time agreeable to all parties of
record.)
We have provided Mr. Clutterbuck with the courtesy of our response even though his
client is not the Applicant and this problem and its resolution lies either in the control of the
Applicant and/or to the Planning Board as it relates to the alternatives I suggested. We regret
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that the Planning Board needs to be embroiled in what would normally be a simple and routine
inspection request.
Thank you for considering our request. We look forward to resolving this inspection
issue immediately.
Respectfully yours,

JohnJ. Lamb
JJL:lb
Enclosures
cc:

Peter Scandariato, Esq. (Planning Board Attorney)
[pscandariato@phillipsnizer.com]
Ms. Geraldine Entrup (Planning Board Secretary)
[GEntrup@mahwahtwp.org]
Bruce E. Whitaker, Esq. (Applicant's Attorney)
[mcwhitlaw@optonline.net]
Jeffrey L. Clutterbuck, Esq. (Estate of Merrill Attorney)
Diclutterbuck@hotrnail.com]
John Rizzo, Esq. (Rio Vista Mahwah HOA General Counsel)
[john.adams.rizzo@gmail.com]
Rio Vista Mahwah Homeowners Association, Inc.
Attn: All Board Members
Darlington village Condominium Association, Inc.
Attn: All Board Members
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EXHIBIT ''A''

From:

Sent:
To:

Cc:
Subject:

Lamb, John J.
Saturday, June 26, 2021 8:16 AM
Bruce E. Whitaker Esq.; Peter J. Scandariato Esq.
gentrup@mahwahtwp.org; mwood@mahwahtwp.org; Mike Kelly; Debbie Lawlor
Mahwah Planning Board - Fyke Brook Estates Application
Request for site
inspection

Good morning:
I have been in touch with our engineers and they have requested that they be allowed to walk and inspect the subject
property. We of course want to do that only with your permission and that of the owner.
We can do it by {i) agreeing on a date and time and we just do it on the date and time window approved, or {ii)
coordinate it with Bruce and/or his client {and seller-owner) so they attend if they want to be present.
I assume this will take less than an hour. There does not need to be any discussion . Just an inspection.
I do not know whether the PB engineer and/or planner have had a chance to walk the property but it might be
appropriate to coordinate same with them, if they have any interest. I have copied the Board professionals.
We would of course like to do this before the next PB meeting scheduled for July 12.
Thank you.
John J. Lamb

PS

Please make this request part of the record of this application.
Thank you. John
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From:

Sent:
To:
Cc:

Subject:

Lamb, John J.
Monday, June 28, 2021 8:23 AM
Debbie Lawlor; Michael Kelly
Bruce E. Whitaker Esq.; Peter J. Scandariato Esq.; GEntrup@mahwahtwp.org;
mwood@mahwahtwp.org
RE: Mahwah Planning Board- Fyke Brook Estates Application
Request for site
inspection

Thank you Mr. Kelly and Ms . Lawlor for your response.
John J. Lamb

From: Debbie Lawlor <debbie .lawlor@colliersengineering.com>
Sent: Monday, June 28, 2021 8:22 AM
To: Michael Kelly <mkelly@boswellengineering.com>
Cc: Lamb, John J. <JLamb@beattielaw.com>; Bruce E. Whitaker Esq.<mcwhitlaw@optonline .net>; Peter J. Scandariato
Esq.<pscandariato@phillipsnizer.com>; GEntrup@mahwahtwp.org; mwood@mahwahtwp.org
Subject: Re: Mahwah Planning Board- Fyke Brook Estates Application Request for site inspection

I have also
Debbie Alaimo Lawlor, FAICP, PP
Discipline Leader-Planning
Direct: 973 .810.0050
Mobile: 862 .324.0104
debbie.lawlor@col liersenginee ri ng.com
co ll iersengineering .com

On Jun 28, 2021, at 7:35 AM , Michael Kelly <mkell y@boswe llengineering.com > wrote :

I have walked the site on numerous occasions. I do not need to attend this site visit.
Mike K.
From: Lamb, John J.<JLamb@beatt1elaw.co m>

Sent: Saturday, June 26, 20218:16 AM
To: Bruce E. Whitaker Esq.< mcwhitlaw@optonl ine.net>; Peter J. Scanda riato Esq .

<psca nda riato@ ph i 11ipsn ize r. com>
Cc: gentrup@m ahwa htwp.o rg; mwood@mahwah twp .org; Mike Kelly
<mkelly@boswellengineering .com>; Debbie La wl or <d ebbie .lawlor@col liersengineering.com>
Subject: Mahwah Planning Board- Fyke Brook Estates Application Request for site inspection

Good mornin g:
1

From:

Sent:
To:

Cc:
Subject:

Lamb, John J.
Tuesday, June 29, 2021 3:54 PM
Bruce E. Whitaker Esq.; Peter J. Scandariato Esq.
gentrup@mahwahtwp.org; mwood@mahwahtwp.org; Mike Kelly; Debbie Lawlor
RE: Mahwah Planning Board- Fyke Brook Estates Application
Second Request for
site inspection

Bruce: I am just following up on my prior request to arrange a site inspection.
Please advise of your response and when it is convenient to schedule.
I already received a response from the Township professionals they do not need to walk and/or inspect the property.
Thank you.

John J. Lamb

From: Lamb, John J.

Sent: Saturday, June 26, 20218:16 AM
To: Bruce E. Whitaker Esq .<mcwhitlaw@optonline.net>; Peter J. Scandariato Esq. <pscandariato@phillipsnizer.com>
Cc: gentrup@mahwahtwp.org; mwood@mahwahtwp.org; Mike Kelly <mkelly@boswellengineering.com>; Debbie
Lawlor <debbie.lawlor@colliersengineering.com>
Subject: Mahwah Planning Board- Fyke Brook Estates Application Request for site inspection

Good morning:
I have been in touch with our engineers and they have requested that they be allowed to walk and inspect the subject
property. We of course want to do that only with your permission and that of the owner.
We can do it by (i) agreeing on a date and time and we just do it on the date and time window approved, or (ii)
coordinate it with Bruce and/or his client (and seller-owner) so they attend if they want to be present.
I assume this will take less than an hour. There does not need to be any discussion . Just an inspection .
I do not know whether the PB engineer and/or planner have had a chance to walk the property but it might be
appropriate to coordinate same with them, if they have any interest. I have copied the Board professionals.
We would of course like to do this before the next PB meeting scheduled for July 12.
Thank you .
John J. Lamb

PS

Please make this request part of the record of this application .
1

EXHIBIT ''B''

From:

Sent:
To:

Cc:

Subject:
Attachments:

McDonnell & Whitaker <mcwhitlaw@optonline.net>
Wednesday, June 30, 2021 12:26 PM
Lamb, John J.
Mike Kelly; Debbie Lawlor; Peter J. Scandariato Esq.; gentrup@mahwahtwp.org;
mwood@mahwahtwp.org
RE: Mahwah Planning Board- Fyke Brook Estates Application Second Request for site
inspection
20210630123819368.pdf

Jay: Attached please find correspondence I have received from Jeffrey Clutterbuck, attorney for the property
owner, in regards to your request.
Bruce E. Whitaker, Esq

On June 29, 2021at3:53 PM "Lamb, John J." <JLamb@beattielaw.com> wrote:

Bruce : I am just following up on my prior request to arrange a site inspection.

Please advise of your response and when it is convenient to schedule.

I already received a response from the Township professionals they do not need to walk and/or inspect
the property.

Thank you .

John J. Lamb

JEFFREY L. CLUTTERBUCK
COUNSELOR AT LAW
171 EAST RJDGEWOOD A VENUE
RlDGEWOOD, NEW JERSEY07450

E-mail address: j lclutterbuck@hotmail.coin
Telephone: (201) 447-1441
Facsimile: (201) 447-0417

June 30, 2021
Bruce Whitaker, Esq.

245 East Main Street
Ramsey, NJ 07446
Re: Application for Development I 1 Fyke Lane, Mahwah, NJ
Dear Bruce:
As you well know, I represent Janet Merrill, executor of her late husband, John's, estate, in this
sale and I have the objector's letter to you requesting access to the property by its engineer, etc.
Coincident with the maillfestation of the objection to the application, there has been vandalism to the
structures on the property, and, while the causes thereof have not yet been identified, :Mrs. Merrill does
not want any persons that don't have to be on the property on the property. The objector's experts, etc.,
would fall under the latter category, and thus, we must decline that request
I trust the objector(s) will W)derstand Mrs. Merrill's position.
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